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TRUSTEES OF WESTERN AUSTRALIA LIMITED (TRANSFER OF BUSINESS) BILL 2002 
Second Reading 

Resumed from 8 May 2002. 

HON PETER FOSS (East Metropolitan) [9.22 pm]:  This Bill is supported by the Opposition.  It too is quite a 
good piece of legislation.  It has unfortunately languished for a little while.  The original request for this 
legislation occurred when I was Attorney General.  The Bill was introduced in the other place on 20 February 
2001 and eventually completed its passage there on 7 May.  It was first read on 8 May last year in this House; 
the second reading speech was read and there it stopped.  However, I suppose we should be thankful for small 
mercies, as it is not yet 8 May 2003; therefore, this Bill is doing somewhat better than some of the others we 
have dealt with.  It is an excellent Bill.   

The Bill might seem in some ways as though it will benefit a private company.  It arose as a result of the 
acquisition of Trustees of Western Australia by Plan B Trustees Ltd.  It will enable the consolidation of the two 
companies - the company that is acquired and the acquiring company and their businesses - into one company.  
That would usually be done by a fairly complicated legal arrangement.  However, there has been a tendency in 
this State when this sort of change has occurred among trustee companies for this to be carried out by an Act of 
Parliament, for very good reasons.  Obviously it is convenient for the trustees.  There is also significant 
convenience for the people of Western Australia.   

Madam Deputy President, is there something I should know about? 

The DEPUTY PRESIDENT (Hon Adele Farina):  No. 

Hon PETER FOSS:  It is distressing to see you consulting the Clerks.  I wondered whether I had already spoken 
on the Bill. 

It is useful for the public of Western Australia because of the nature of the business of trustee companies.  I note 
that in his second reading speech the Minister for Racing and Gaming referred to common law preventing a 
corporate person from being either executor or trustee.  I do not know that I would use the term “common law”, 
because the law of equity deals with this, although the appointment of executors is a legal matter.  Until it was 
provided by statute that companies could be trustees, it was not possible for them to be trustees.  A number of 
companies can take in business as trustees.  Therein lies the difficulty.  People go to a public trustee because they 
think it is easier than employing a private individual.  There is not the possibility of an executive trustee dying 
and having to transmit responsibilities onto another person.  It provides certainty that nothing will change over a 
period of years.  The same trustee will always be available.  When something like this happens and the business 
of one trustee takes over another one, all those matters must be transferred.  The difficulty for the many clients of 
a trustee company is that not just the assets of the company itself - these are fairly minor - but also the assets that 
they do not own and that they hold on trust for somebody else must be transferred.  One of the more important 
examples is the combination of clauses 3 and 6.  Clause 3 defines appointment as the appointment of TrustWest 
as the executor, manager, trustee, agent or attorney made as follows - 

(a) by will, codicil, deed, agreement, declaration, nomination or other instrument; 

(b) by the Supreme Court; or 

(c) under any written law,  

Clause 6(2) reads  - 

An instruction, appointment, order, direction, power of attorney, mandate or authority given to 
TrustWest (other than in relation to an excluded asset) and in force immediately before the appointed 
day is to be taken to have been given to Plan B Trustees. 

By operation of law under this Bill, that transfer will occur.   

If TrustWest had been appointed the administrator of an intestate estate, the process for appointing a substitute 
administrator would be quite expensive and difficult and it would be unacceptable for the people who are 
beneficiaries of the estate to be in limbo pending the legal transfer of that undertaking.  By virtue of this Bill it 
will happen immediately.  That will be of great benefit.  Although I am sure there will be some significant 
commercial benefit to the two parties or one party, the real benefit will be to all their clients.  That type of 
problem is multiplied many times because of the various instruments and authorities that people hold on behalf 
of an estate.  

I recall one of my early experiences as an articled clerk that illustrated to me the capacity of an Act of 
Parliament.  I was acting for a client in whom some land was vested by an Act of Parliament.  The vested land 
was set out in the schedule to the Act.  Someone had erred and put the wrong land description into the schedule 
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of the Act.  Land belonging to a total stranger had been vested in this body instead of the land that the body held 
with another hat on.  It would have been quite distressing for a person to find that by an Act of Parliament his 
land had been vested in somebody else, especially if it had on it a house or a series of houses.  I was given the 
job of rectifying the problem and drawing up the transfer that would transfer the land back again.  In those days, 
transfers were not forms on which one filled in the boxes.  They were big sheets of paper that were considerably 
bigger than foolscap size, almost A3 size.  It was very thick parchment-type paper on which everything was 
recited.  It was a convoluted thing stating who the transferors and the transferees were and what the 
consideration was.  I was getting into all sorts of trouble trying to define the consideration and explaining how 
this Act had been passed, how it was not meant to have the land in it at all, and that it should have been this other 
person’s land.  In consideration of all the things that had happened beforehand with the transferor transferring a 
piece of land - that is, the land that was in the wrong name - to the transferee who received it, all sorts of things 
happened and this transfer was supposed to fix it up.  However, it took me hours to write this incredibly long 
transfer so that it would not only be accepted by the Titles Office, but also that it would not be stamped for any 
great degree of money.  I really worked hard on this and came out with what I thought was an absolute gem and 
a drafting masterpiece.  I sent it with a letter to the client.  The presiding officer in charge of this client was the 
Chief Justice of Western Australia.  I got the thing back from the client saying, “The Chief Justice says to tell 
him to amend the Act.”  I thought that sounded like a good idea so we drafted a retrospective amendment to the 
Act so that it never happened.  On the statute books to this day one can still find the Act vesting the land with the 
incorrect schedule and the amendment Act, which amends the schedule retrospectively to the same day that the 
Act was originally passed.  Was that not the simpler thing to do?  It was certainly very easy to do.  It caused no 
legal problems or any problems with the stamp office.  There were no difficulties with what had happened in the 
meantime, such as some interest arising in the land and all those little problems that can otherwise keep one 
dealing with the problem forever.   

To give an idea of how these things can go on, there was another terrible file in my office - again I will not 
mention any names - that dealt with the transfer of two pastoral stations.  The person who died had left these two 
stations to an incredibly large family.  Every time somebody managed to get all the documents ready to lodge 
and transfer the land to members of the family, somebody died.  Therefore, the documents that had been 
prepared up to that stage were no longer any good.  We then had to go through another enormously lengthy 
process to find out who had died, who were the successors, who was what and where, and get all these 
documents - a huge pile of them - ready to lodge again at the Lands Office.  Then, blow me down if another 
person did not die or got divorced, or something extraordinary happened.  It seemed that the closer we got to 
finishing with the matter, the further it receded into the distance.  I can see that sort of problem happening with 
this legislation.  Just about all the changes will be made and everyone will be ready to sign it and agree to it 
when bang, somebody will die.  Estates often go on and on simply because people have the unfortunate habit of 
dying prior to the estate being resolved.   
Hon Kim Chance:  It is most inconsiderate.   
Hon PETER FOSS:  Yes, I am sure they do it only out of spite.  The reality of the matter is that that is what 
happens.  The same thing happened with my own family.  My Portuguese grandfather died when I was about 
two.  We tidied up his estate about a year ago, which took so long for similar sorts of reasons.  It was partly due 
to the fact that Portuguese law does not allow land to be transferred but rather for it to go according to a law of 
inheritance.  However, many of the people now on the title are about fourth generation.  The capacity for estates 
to go on forever is quite extraordinary.  Unfortunately, I do not think there is anything left in my grandfather’s 
estate because it has all gone in legal fees.  However, it is nice to know that we own a bit of land in Portugal, in 
common with about 120 cousins.   
Whenever one gets involved in a trustee situation, the capacity for complication is amazing.  The thought of this 
type of transfer of business getting caught up in the multitudinous legal documents required to transfer, with the 
proofs of evidence that might be required by the various authorities before they accept it, is just too horrifying 
even to think about.  I do not think we should contemplate it as a possibility.   

This lengthy Bill - it reads a little like the Married Women’s Property Act - deals with every eventuality that one 
could possibly think of.  Any possible way in which somebody might object to something being transferred is 
dealt with in this Bill.  It deals with things such as transfers of land, appointments as executors, instruments, 
securities, chattels, negotiable instruments, relationships, contracts and legal proceedings.  It is interesting to read 
the Bill and to note all the manifold things that a public-type of trustee company gets involved in.  One only has 
to read that and multiply it by the number of clients the company has to get some sort of appreciation of the 
capacity that this Bill has for being an awful drain on our economy, albeit very good for lawyers, if the process is 
not carried out in this way.   
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The Opposition has pleasure in supporting this legislation again, which seems familiar to me, and urges the 
Government to speed its passage from now on so that the message that has been assented to is not 12 months 
away from the current day.   

HON DEE MARGETTS (Agricultural) [9.37 pm]:  The Greens (WA) will be supporting this Bill as we see 
nothing remarkable in it or objectionable about it. 

HON KIM CHANCE (Agricultural - Leader of the House) [9.38 pm]:  I thank both honourable members for 
their contribution to the debate; Hon Dee Margetts for her conciseness and brevity and Hon Peter Foss for his 
insight.  It is indeed a large and apparently complex Bill but it is far simpler than the words and the volume of 
them indicate.  The Bill’s function is summed up in the words in clause 5(1) that state - 

On the appointed day the undertaking of TrustWest is vested in Plan B Trustees.   

That is what this whole Bill is about and clause 5(1) lies at the centre of its function. 

When listening to Hon Peter Foss, I was reminded of a similar occasion when I had purchased an area of land 
adjacent to my farm.  The survey of the land that we bought was very old.  It was not a large area of land but it 
had 10 or 15 different location numbers.  For some reason the conveyance of the land and the exchange of 
money was not happening.  We had, in fact, bought the land from my cousin, who was upset that he was not 
getting paid.  It was clearly not our fault because we had paid the money.  The difficulty turned out to have 
arisen in the lands office.  In one small subdivision of this 27 acres of land, the title that had been awarded to us 
in the transfer was not the same 27 acres that we had bought.  We had been awarded 27 acres of land in City 
Beach.  For a very short time, therefore, although I did not know it at the time, I actually got rich for a couple of 
days!  Unfortunately, somebody spotted the error and it was fixed. 

Finally, I thank the House for its dealing with this Bill.  It will resolve an enormous potential problem.  I do not 
know how often in the field of trusteeship this problem occurs.  It appears to me that it would be common for a 
potential issue of this nature to occur.  I am surprised that I have never come across it before. 

Hon Peter Foss:  There are very few trustee companies. 

Hon KIM CHANCE:  Yes.  However, in an event like this, all of these difficulties could arise when a corporate 
structure of a company is changed or a company is taken over by another company.  It appears to me that we 
should consider a generic solution to this kind of problem to ensure that it does not require specific legislation 
every time it occurs, although I acknowledge that in my middle-length parliamentary career I have never known 
it to occur before. 

Hon Peter Foss:  We do it only for banks and trustee companies. 

Hon KIM CHANCE:  Okay. 

That is all I have to say, except to thank the House again for its support. 

Question put and passed. 

Bill read a second time, proceeded through remaining stages without debate, and passed.  

House adjourned at 9.43 pm 
__________  

 


